
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA )
)

v. ) CRIMINAL NO. 04:CR:448
)

JOHN PHILLIPS, )
)

Defendant. )

PLEA AGREEMENT

Paul J. McNulty, United States Attorney for the Eastern District of Virginia, Stephanie L.

Bibighaus, Assistant United States Attorney,  the defendant, John Phillips, and the defendant’s

counsel have entered into an agreement pursuant to Rule 11 of the Federal Rules of Criminal

Procedure.  The terms of the agreement are as follows:

1. Offense and Maximum Penalties

The defendant agrees to waive indictment and plead guilty to a single count criminal

information charging the defendant with wire fraud, in violation of Title 18, United States Code,

Section 1343.    The maximum penalties for this offense are a maximum term of thirty years of

imprisonment, a fine of $1,000,000, full restitution, a $100 special assessment, and five years of

supervised release.  The defendant understands that this supervised release term is in addition to any

prison term the defendant may receive, and that a violation of a term of supervised release could

result in the defendant being returned to prison for the full term of supervised release. 

2. Factual Basis for the Plea

The defendant will plead guilty because the defendant is in fact guilty of the charged offense.

The defendant admits the facts set forth in the statement of facts filed with this plea agreement and
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agrees that those facts establish guilt of the offense charged beyond a reasonable doubt.  The

statement of facts, which is hereby incorporated into this plea agreement, constitutes a stipulation

of facts for purposes of Section 1B1.2(a) of the Sentencing Guidelines.

3. Waiver of Right to Jury Trial on Sentencing Factors

The defendant, by entering this plea, also waives the right to have facts that determine the

offense level under the Sentencing Guidelines (including facts that support any specific offense

characteristic or other enhancement or adjustment) proven to a jury, and consents to have his

sentence based on facts established before the sentencing judge.

4. Assistance and Advice of Counsel

The defendant is satisfied that the defendant’s attorney has rendered effective assistance.  The

defendant understands that by entering into this agreement, defendant surrenders certain rights as

provided in this agreement.  The defendant understands that the rights of criminal defendants include

the following:

a. the right to plead not guilty and to persist in that plea;  

b. the right to a jury trial;

c.  the right to be represented by counsel – and if necessary have the court

appoint counsel – at trial and at every other stage of the proceedings; and

d. the right at trial to confront and cross-examine adverse witnesses, to be

protected from compelled self-incrimination, to testify and present evidence,

and to compel the attendance of witnesses.
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5.  Role of the Court and the Probation Office 

The defendant understands that the Court has jurisdiction and authority to impose any

sentence within the statutory maximum described above but that the Court will determine the

defendant’s actual sentence in accordance with the Sentencing Guidelines and Policy Statements.

The defendant understands that the Court has not yet determined a sentence and that any estimate

of the probable sentencing range under the sentencing guidelines  the defendant may have received

from the defendant’s counsel, the United States, or the Probation Office, is a prediction, not a

promise, and is not binding on the United States, the Probation Office, or the Court.  The United

States makes no promise or representation concerning what sentence the defendant will receive, and

the defendant cannot withdraw a guilty plea based upon the actual sentence.  Notwithstanding the

foregoing, for purposes of applying the guidelines, promulgated by the United States Sentencing

Commission pursuant to Title 28, Section 944, the parties stipulate and agree that the facts set forth

in the statement of facts filed with this plea agreement establish beyond a reasonable doubt the

following sentencing factors:

a.     The Base Offense Level (“BOL”) for the offense of conviction pursuant to Guideline

2B1.1(a) is level 6.

b.     The following 2B1.1(b) Specific Offense Characteristics increase the offense level as

outlined below:

1.     Pursuant to 2B1.1(b)(1), the loss was more than $400,000, increasing the BOL

by 14 levels.  

2.     Pursuant to 2B1.1(b)(2)(A), the offense involved more than 10 but less than 50

victims, increasing the BOL by 2 levels.
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3.     Pursuant to 2B1.1(b)(9)(C)(i) and (ii), the offense involved the unauthorized

transfer or use of means of identification unlawfully to produce or obtain other means

of identification and the possession of 5 or more means of identification, increasing

the BOL by 2 levels.

c.     Pursuant to 3B1.1(c), based upon the defendant’s role in the offense as an organizer and

leader of criminal activity, the BOL is increased by 2 levels.

d.     Based upon the information currently available to the government at the time of the

plea, the defendant’s criminal history category is I.

e.     The parties agree that there exists no aggravating or mitigating circumstances of a kind,

or to a degree, not adequately taken into consideration by the Sentencing Commission in

formulating the Guidelines that should result in a sentence different from the range

determined by the Court.

f.     Should the Court determine that defendant is entitled to credit for acceptance of

responsibility pursuant to U.S.S.G. §3E1.1(a), and should the defendant’s offense level, prior

to application of this provision, be level 16 or greater, the United States will move the Court

to decrease the defendant’s offense level by one additional level, pursuant to U.S.S.G.

§3E1.1(b).

g.     The parties agree that the defendant’s guideline range is based only on the above factors.

However, the defendant understands that the Probation Department will conduct its own

investigation and that the Court ultimately determines the facts and law relevant to

sentencing, and that the Court’s determinations govern the final Sentencing Guidelines
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calculation.   Accordingly, the validity of this Agreement is not contingent upon the

probation officer’s or the Court’s concurrence with the above calculations.

h.     Notwithstanding the above, prior to and at sentencing, both parties reserve the right to

make respective arguments based upon a decision by the United States Supreme Court in

United States v. Booker, No. 04-104, and/or United States v. FanFan, No. 04-105.

6.  Waiver of Appeal and Review

The defendant also understands that Title 18, United States Code, Section 3742 affords a

defendant the right to appeal the sentence imposed.  Nonetheless, the defendant knowingly waives

the right to appeal the conviction and any sentence within the maximum provided in the statute of

conviction (or the manner in which that sentence was determined) on the grounds set forth in Title

18, United States Code, Section 3742 or on any ground whatsoever, in exchange for the concessions

made by the United States in this plea agreement.  This agreement does not affect the rights or

obligations of the United States as set forth in Title 18, United States Code, Section 3742(b).   The

defendant also hereby waives all rights, whether asserted directly or by a representative, to request

or receive from any department or agency of the United States any records pertaining to the

investigation or prosecution of this case, including without limitation any records that may be sought

under the Freedom of Information Act, Title 5, United States Code, Section 552, or the Privacy Act,

Title 5, United States Code, Section 552a.

7.  Special Assessment

Before sentencing in this case, the defendant agrees to pay a mandatory special assessment

of one hundred dollars ($100.00) per count of conviction.
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8.  Payment of Monetary Penalties

  The defendant understands and agrees that, pursuant to Title 18, United States Code, Sections

3613, whatever monetary penalties are imposed by the Court will be due and payable immediately

and subject to immediate enforcement by the United States as provided for in Section 3613.

Furthermore, the defendant agrees to provide all of his financial information to the United States and

the Probation Office and, if requested, to participate in a pre-sentencing debtor’s examination.  If the

Court imposes a schedule of payments, the defendant understands that the schedule of payments is

merely a minimum schedule of payments and not the only method, nor a limitation on the methods,

available to the United States to enforce the judgment.  If the defendant is incarcerated, the defendant

agrees to participate in the Bureau of Prisons’ Inmate Financial Responsibility Program, regardless

of whether the Court specifically directs participation or imposes a schedule of payments.  

9.  Restitution for Offense of Conviction

  The defendant agrees to the entry of a Restitution Order for the full amount of the victims’

losses.  At this time, the Government is aware that the following victims have suffered the following

losses:

American Express $39,634.56
6712 Washington Avenue, Suite 210
Egg Harbor Township, NJ 08234

Bank of America $88,494.91
P.O. Box 2218
Purcellville, VA 20134 

Bank One / First USA $21,985.06
Attn: Restitution
P.O. Box 2003
Elgin, IL 60121-2003



6

Chase Manhattan Bank $28,854.91
Fraud Investigations
4900 Memorial Highway, 2  Floornd

Tampa, FL 33634

Citibank Inc. $45,769.22
Citigroup Investigative Services
14700 Citicorp Drive
Building 2 / First Floor
Hagerstown, MD 21742

Discover Financial Services $61,301.64
P.O. Box 29024
Phoenix, AZ  85038

First National Bank of Omaha $4,999.51
Attn: Fraud Department
1620 Dodge Street
Omaha, NE 68197

First USA $9995.72
Attn: Fraud Department
2500 Westfield Drive
Elgin, IL 60123

Fleet Credit Card Services $29,486.46
Fraud Department
680 Blair Mill Road
Horsham, PA 19044

Home Depot, Lowe’s and J.C. Penny $47,897.22
c/o GE Consumer Finance
5300 Kings Island Drive
Mason, OH 45050

Household Credit Services $67,489.89
Fraud Department
1441 Schilling Place
P.O. Box 80041
Salinas, CA 93912
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MBNA America $22,991.48
Attn: Fraud Department
655 Papermill Road
Wilmington, DE 19884

National City Bank $1,498.21
Providian Financial Services
P.O. Box 66013
Dallas, TX 75266

Nordstrom $1937.26
P.O. Box 79137
Phoenix, AZ  85062

Providian $4401.35
P.O. Box 66013
Dallas, TX 75266

Target Financial Services $300
A/P Investigations
3701 Wayzata Boulevard, 6C-C
Minneapolis, MN 55416

10. Immunity from Further Prosecution in this District

The United States will not further criminally prosecute the defendant in the Eastern District

of Virginia for the specific conduct described in the information or statement of facts.

11. Prosecution in Other Jurisdictions 

The United States Attorney’s Office for the Eastern District of Virginia will not contact any

other state or federal prosecuting jurisdiction and voluntarily turn over truthful information that the

defendant provides under this agreement to aid a prosecution of the defendant in that jurisdiction.

Should any other prosecuting jurisdiction attempt to use truthful information the defendant provides

pursuant to this agreement against the defendant, the United States Attorney’s Office for Eastern

District of Virginia agrees, upon request, to contact that jurisdiction and ask that jurisdiction to abide



8

by the immunity provisions of this plea agreement.  The parties understand that the prosecuting

jurisdiction retains the discretion over whether to use such information.  

12.  Forfeiture Agreement

The defendant agrees to sign a forfeiture order to be submitted to the Court along with

this plea agreement and shall forfeit all interests in the following:

(1) $9,227.64 from Morgan Stanley account #722040029 seized on or about June 10,

2003.  The defendant’s wife has released her interest in this account.;

(2) 1999 Lincoln Navigator, VIN 5LMPU28A2XLJ29502 seized from Vienna, Virginia

on or about June 5, 2003.  The defendant’s wife has released her interest in this vehicle.

(3) $360,000 in IRA account W12-1639553 seized on or about November 19, 2004, after

or regardless of any tax liability for this money.  Specifically, the defendant agrees to be

responsible for any tax liability for $360,000 in this IRA account.  The defendant’s wife has

released any interest she has in this $360,000.  If the defendant prior to, or on the day of

sentencing, submits to the Court a valid check for $360,000, the government will ask the Court to

apply the funds to the defendant’s restitution debt in this matter, after deducting (per agreement

of the parties) the storage fees for the seized cars (1998 Cadillac DeVille, VIN

1G6KD54Y6WU712267 and 1999 Lincoln Navigator, VIN 5LMPU28A2XLJ29502).  If the

Court agrees at the time of sentencing to apply the defendant’s money (minus the storage fees) to

restitution, the government will agree not to forfeit the $360,000 from the Bank of America IRA

listed in Item (3) above.

Items (1) through (3) above represent the proceeds involved in the defendant’s wire fraud

schme, or property traceable to, fungible with, or a substitute for such property.  The defendant
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further agrees to waive all interest in the assets in any administrative or judicial forfeiture

proceeding, whether criminal or civil, state or federal.  The defendant agrees to consent to the

entry of orders of forfeiture for such property and waives the requirements of Federal Rules of

Criminal Procedure 32.2 and 43(a) regarding notice of the forfeiture in the charging instrument,

announcement of the forfeiture at sentencing, and incorporation of the forfeiture in the judgment. 

The defendant understands that the forfeiture of assets is part of the sentence that may be

imposed in this case.

13. Waiver of Further Review of Forfeiture

The defendant further agrees to waive all constitutional and statutory challenges in any

manner (including direct appeal, habeas corpus, or any other means) to any forfeiture carried out

in accordance with this Plea Agreement on any grounds, including that the forfeiture constitutes

an excessive fine or punishment.  The defendant also waives any failure by the Court to advise

the defendant of any applicable forfeiture at the time the guilty plea is accepted as required by

Rule 11(b)(1)(J).  The defendant agrees to take all steps as requested by the United States to pass

clear title to forfeitable assets to the United States, and to testify truthfully in any judicial

forfeiture proceeding.  The defendant understands and agrees that all property covered by this

agreement is subject to forfeiture as proceeds of illegal conduct or substitute assets for property

otherwise subject to forfeiture.  The United States agrees to request that, after the storage fees for

the cars seized from him (1998 Cadillac DeVille, VIN 1G6KD54Y6WU712267 and 1999

Lincoln Navigator, VIN 5LMPU28A2XLJ29502) are deducted, the net proceeds from any

forfeiture of the defendant’s property related to this case will be applied to the defendant’s

restitution debt in this matter.
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14. Dismissal of Other Counts

As a condition of execution of this agreement and the Court’s acceptance of the

defendant’s plea of guilty and entry of the restitution order and forfeiture order, the United States

will move to dismiss the remaining counts of the indictment.

15.  Breach of the Plea Agreement and Remedies

This agreement is effective when signed by the defendant, the defendant’s attorney, and

an attorney for the United States.  The defendant agrees to entry of this plea agreement at the date

and time scheduled with the Court by the United States (in consultation with the defendant’s

attorney).  If the defendant withdraws from this agreement, or commits or attempts to commit

any additional federal, state or local crimes, or intentionally gives materially false, incomplete, or

misleading testimony or information, or otherwise violates any provision of this agreement, then:

1.   The United States will be released from its obligations under this

agreement, including any obligation to seek a downward departure or a

reduction in sentence.  The defendant, however, may not withdraw the

guilty plea entered pursuant to this agreement;

2.   The defendant will be subject to prosecution for any federal criminal

violation, including, but not limited to, perjury and obstruction of justice,

that is not time-barred by the applicable statute of limitations on the date

this agreement is signed.  Notwithstanding the subsequent expiration of

the statute of limitations, in any such prosecution, the defendant agrees to

waive any statute-of-limitations defense; and
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3.   Any prosecution, including the prosecution that is the subject of this

agreement, may be premised upon any information provided, or statements

made, by the defendant, and all such information, statements, and leads

derived therefrom may be used against the defendant.  The defendant

waives any right to claim that statements made before or after the date of

this agreement, including the statement of facts accompanying this

agreement or adopted by the defendant and any other statements made

pursuant to this or any other agreement with the United States, should be

excluded or suppressed under Fed. R. Evid. 410, Fed. R. Crim. P. 11(f),

the Sentencing Guidelines or any other provision of the Constitution or

federal law.  

Any alleged breach of this agreement by either party shall be determined by the Court in an

appropriate proceeding at which the defendant’s disclosures and documentary evidence shall be

admissible and at which the moving party shall be required to establish a breach of the plea

agreement by a preponderance of the evidence.  The proceeding established by this paragraph

does not apply, however, to the decision of the United States whether to file a motion based on

“substantial assistance” as that phrase is used in Rule 35(b) of the Federal Rules of Criminal

Procedure and Section 5K1.1 of the Sentencing Guidelines and Policy Statements.  The

defendant agrees that the decision whether to file such a motion rests in the sole discretion of the

United States.
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18.  Nature of the Agreement and Modifications 

This written agreement constitutes the complete plea agreement between the United

States, the defendant, and the defendant’s counsel.  The defendant and his attorney acknowledge

that no threats, promises, or representations have been made, nor agreements reached, other than

those set forth in writing in this plea agreement, to cause the defendant to plead guilty.  Any

modification of this plea agreement shall be valid only as set forth in writing in a supplemental or

revised plea agreement signed by all parties.   

Paul J. McNulty
United States Attorney

     By:                                                                   
Stephanie L. Bibighaus
Assistant United States Attorney

APPROVED:

                                                                     
Name of Approving Supervisor

Date of Approval:
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Defendant’s Signature:  I hereby agree that I have consulted with my attorney and fully

understand all rights with respect to the pending criminal information.  Further, I fully understand

all rights with respect to the provisions of the Sentencing Guidelines and Policy Statements

which may apply in my case.  I have read this plea agreement and carefully reviewed every part

of it with my attorney.  I understand this agreement and voluntarily agree to it.

Date:                                                                                
John Phillips
Defendant

Defense Counsel Signature: I am counsel for the defendant in this case.  I have fully

explained to the defendant the defendant’s rights with respect to the pending information. 

Further, I have reviewed the provisions of the Sentencing Guidelines and Policy Statements and I

have fully explained to the defendant the provisions of those Guidelines which may apply in this

case.  I have carefully reviewed every part of this plea agreement with the defendant.  To my

knowledge, the defendant’s decision to enter into this agreement is an informed and voluntary

one.

Date:                                                                                

 Cary S. Greenberg
Caroline E. Costle
Counsel for the Defendant
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